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FI NAL ORDER

Adm ni strative Law Judge Don W Davis of the Division of
Adm nistrative Hearings (“DOAH’) held a final hearing in the
above-styl ed case, commenci ng on February 24, 2005, and
continuing on March 7 and March 30, 2005, in Tall ahassee,
Fl ori da.
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Janes H Harris, Esquire
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STATEMENT OF THE | SSUE

Whet her the proposed anendnent to Florida Adm nistrative
Code Rule 690 149.041 constitutes an invalid exercise of
del egated | egislative authority.

PRELI M NARY STATEMENT

In 1992, the Florida Legislature enacted the Enpl oyers
Heal th Care Access Act (Section 627.6699, Florida Statutes) to
pronote the availability of health insurance coverage for
enpl oyees of snall enployers. The act nandated the devel opnent
of a Standard and a Basic Benefit Plan. 8§ 627.6699, Fla. Stat.
(1992).

In 1992, Florida s |Insurance Conm ssioner assenbled a Small
Enmpl oyer Benefit Plan Commttee (“Conmittee”) to devel op
St andard and Basic Benefit Plans, pursuant to Section 627.6699.
In 1995, the Conmttee conpleted its work and produced what is
now commonly referred to as the 1995 Standard and Basic Health
Benefit Plans (the “1995 SHBP" and the “1995 BHBP”, collectively

referred to hereafter as the “1995 S&BHBPs”). Later that sane



year, in Florida Adm nistrative Code Rule 4-149.041 (the
predecessor to Florida Adm nistrative Code Rule 690 149.041),
the 1995 S&BHBPs were adopted by rule. Rule 690 149.041, as AOR
now proposes to anend it, is the Rule at issue in this

pr oceedi ng.

In 2002, Florida s |Insurance Conm ssioner assenbled a new
Committee to consider updated Standard and Basic Health Benefit
Pl ans (the”2003 SHBP’" and the “2003 BHBP’, collectively referred
to hereafter as the “2003 S&BHBPs”). On July 25, 2003, OR
i ssued Order 69745-03-CO approving the 2003 S&BHBPs, but did
not repeal or anmend Florida Adm nistrative Code Rule 690
149. 041, which incorporated by reference the 1995 S&BHBPs.

Until the proposed rule challenged in this proceedi ng was
proposed, the 2003 S&BHBPs were not noticed for adoption as a
rul e.

In a letter dated Septenber 24, 2004, O R di sapproved a
rate filing made by Gol den Rule which listed the 1995 SHBP as a
conversion policy nmade available to term nating policyhol ders.
As a basis for disapproving Golden Rule’s rate filing, OR noted
that Golden Rule had failed to nake the 2003 SHBP avail able to
termnating individuals in violation of Order 69745-03- CO

On Cctober 6, 2004, in DOAH Case No. 04-3634RU, Col den Rule
filed a petition challenging Order 69745-03-CO as an agency

statenment that violated Section 120.54(1)(a), Florida Statutes.



On Cct ober 8, 2004, O R published a notice of rule devel opnent
in the Florida Adm nistrati ve Weekly in which OR proposed to
amend Rul e 690-149.041 to strike the reference to the 1995
S&BHBPs and incorporate the 2003 S&BHBPs. On Cctober 18, 2004,
ORfiled a notion to stay the proceedings in DOAH Case No. 04-
3634RU, pendi ng the outcome of the rul emaki ng process, and the
nmoti on was granted by the undersigned. As of the date of this
final order, DOAH Case No. 04-3634RU remai ns in abeyance.

On January 21, 2005, Golden Rule filed the petition in this
case challenging OR s proposed anendnent to Fl orida
Adm ni strative Code Rule 690 149.041. Subsequently, OR filed a
notion for summary final order and a notion to dismss Gol den
Rul e’ s petition. Both notions were denied.

At the final hearing, Golden Rule presented the testinony
of Mark Litow, an expert wi tness actuary, and Robert Roth, an
expert witness regarding H PAA requirenments. QOR presented the
testinony of Janes Swenson as an expert w tness actuary, along
with testinmony of den Vol k, Kenney Shipley, Any Hardee, Frank
Dino, and Richard Robleto. GColden Rule’s Exhibits 1-16 and
Gol den Rule’s Rebuttal Exhibits 1-3 were received into evidence.
OR s Exhibits 1-6 and 8-19 were received into evidence.

A transcript of the final hearing was filed with DOAH on
April 14, 2005. The parties requested, and were granted, |eave

to file their proposed final orders nore than 10 days after the



filing of the transcript. Each party tinmely submtted its
proposed final order. A review of these post-hearing submttals
has been conpleted and utilized where practicable in the
conposition of this final order

Absent contrary indication, citations to Florida Statutes
refer to the 2004 edition.

FI NDI NGS OF FACT

1. Colden Rule is a foreign insurer authorized to conduct
i nsurance business in Florida and holds a certificate of
authority authorizing it to transact the follow ng |ines of
insurance in Florida: |I|ife, group |ife and annuities, and
acci dent and heal th. v

2. Pursuant to its certificate of authority, Golden Rule
i ssues group health insurance policies in other states under
whi ch residents of Florida are provi ded coverage for hospital,
surgical, or major nedical expenses, or a conbination of these,
on an expense-incurred basis.

3. Golden Rule’ s group health insurance certificates have
been i ssued pursuant to several naster group contracts entered
into between Gol den Rule and group plan sponsors. The only
conversion benefit for Florida certificate holders term nating
their group health i nsurance policies under each of these naster

group contracts, which could have represented the agreed-upon



consideration of the contracting parties, was the then-existing
1995 SHBP

4. Part VII of Chapter 627, Florida Statutes, governs
group health insurance policies issued in Florida. Section
627.6675, Florida Statutes, ? governs conversion insurance
policies issued to term nating nmenbers of insured group health
plans in Florida and provides, in pertinent part, as follows:

Subject to all of the provisions of this
section, a group policy delivered or issued
for delivery in this state by an insurer or
nonprofit health care services plan that
provi des, on an expense-incurred basis,
hospital, surgical, or major nedical expense
i nsurance, or any conbination of these
coverages, shall provide that an enpl oyee or
nmenber whose insurance under the group
policy has been term nated for any reason,

i ncl udi ng di scontinuance of the group policy
inits entirety or with respect to an

i nsured class, and who has been conti nuously
i nsured under the group policy, and under
any group policy providing simlar benefits
that the term nated group policy repl aced,
for at least 3 nonths imrediately prior to
term nation, shall be entitled to have
issued to himor her by the insurer a policy
or certificate of health insurance, referred
toin this section as a "converted policy."

* * *

(10) REQUI RED OPTI ON FOR MAJOR MEDI CAL
COVERACGE. - - Subj ect to the provisions and
conditions of this part, the enployee or
menber shall be entitled to obtain a
converted policy providing nmajor nedical
coverage under a plan neeting the foll ow ng
requi renents:

(a) A maxi num benefit equal to the |esser

of the policy Iimt of the group policy from



whi ch the individual converted or $500, 000
per covered person for all covered nedical
expenses incurred during the covered
person's lifetine.

(b) Paynent of benefits at the rate of 80
percent of covered nedi cal expenses which
are in excess of the deductible, until 20
percent of such expenses in a benefit period
reaches $2, 000, after which benefits will be
paid at the rate of 90 percent during the
remai nder of the contract year unless the
insured is in the insurer's case nanagenent
program in which case benefits shall be
paid at the rate of 100 percent during the
remai nder of the contract year. For the

pur poses of this paragraph, "case nanagenent
program' means the specific supervision and
managenent of the nedical care provided or
prescribed for a specific individual, which
may i nclude the use of health care providers
designated by the insurer. Paynent of
benefits for outpatient treatnent of nental
illness, if provided in the converted
policy, may be at a |l esser rate but not |ess
t han 50 percent.

(c) A deductible for each cal endar year

t hat nust be $500, $1,000, or $2,000, at the
option of the policyhol der.

(d) The term "covered nedi cal expenses," as
used in this subsection, shall be consistent
with those customarily offered by the

i nsurer under group or individual health

i nsurance policies but is not required to be
identical to the covered nedi cal expenses
provided in the group policy fromwhich the
i ndi vi dual convert ed.

(11) ALTERNATIVE PLANS.--The insurer shall,

in addition to the option required by
subsection (10), offer the standard health
benefit plan, as established pursuant to s.
627.6699(12). The insurer may, at its
option, also offer alternative plans for
group health conversion in addition to the
plans required by this section. (Enphasis
added)




5. The underscored portion of Section 627.6675(11) above
was enacted by Chapter 97-179, Laws of Florida, and becane
effective on May 30, 1997.

6. In 1997, when the Legislature anended Secti on
627.6675(11) as indicated in paragraph 4 above, Section
627.6699(12) read, in pertinent part, as follows:

1. By May 15, 1993, the comm ssioner shal
appoint a health benefit plan conmttee
conposed of four representatives of carriers
whi ch shall include at |east two
representatives of HMOs, at |east one of
which is a staff nodel HMO two
representatives of agents, four
representatives of small enployers, and one
enpl oyee of a small enployer. The carrier
menbers shall be selected froma |ist of

i ndi vi dual s recommended by the board. The
comm ssioner nmay require the board to submt
addi ti onal recomendati ons of individuals
for appointnment. As alliances are
establ i shed under s. 408.702, each alliance
shal |l al so appoint an additional nenber to
the comm ttee.

2. The conmittee shall devel op changes to
the formand | evel of coverages for the
standard health benefit plan and the basic
heal th benefit plan, and shall submit the
forms and | evel s of coverages to the
departnment by Septenber 30, 1993. The
departnent nust approve such forns and

| evel s of coverages by Novenber 30, 1993,
and may return the subm ssions to the
commttee for nodification on a schedul e
that allows the department to grant fina
approval by Novenber 30, 1993.

* * *

5. After approval of the revised health
benefit plans, if the departnment determ nes



that nodifications to a plan m ght be

appropriate, the comm ssioner shall appoint

a new health benefit plan commttee in the

manner provided in subparagraph 1. to submt

reconmmended nodi fications to the departnent

for approval.
§ 672.6699(12), Fla. Stat. (Supp. 1996), Conpare § 627.6699(12),
Fla. Stat. (1999) (containing the same | anguage).

7. 1n 1997, when the Legislature anmended Secti on
627.6675(11), as indicated in paragraph 4 above, the 1995
S&BHBPs had been adopted by reference and incorporated in
Florida Adm nistrative Code Rule 4-149.041 (the predecessor to
Fl ori da Adnministrative Code Rule 690 149.041).% G ven the
adoption of the specific S&HBPs by rule in 1995, given the
| anguage of Section 627.6699(12), Florida Statutes, in 1997
(which referred to the approval and adoption of a specific set
of benefits on a specified tine schedule), and given the neaning
in the law and in common usage of the word "established,” it is
reasonable to conclude, and it is concluded, that the statutory
| anguage in Section 627.6675(11) as passed in 1997--"“the
standard health benefit plan, as established pursuant to s.

627. 6699(12)"--referred to the 1995 SHBP, which was then in
exi stence and had been specifically adopted by rule at the tine
of enactnent of Chapter 97-179, Laws of Florida.

8. On Cctober 8, 2004, in Volune 30, No. 41 of the Florida

Adm nistrative Wekly, OR noticed a proposed anmendnent to



Fl ori da Adm nistrative Code Rule 690-149. 041, which would
substitute the 2003 S&BHBPs, devel oped by a benefits commttee
convened in 2002, in place of the 1995 S&BHBPs, and woul d

i ncorporate, by reference, Order 69745-03-CO into the proposed
rule. The proposed anmendnent states, in the portion relevant to
this challenge, as foll ows:

(d) New and renewal policies for the Basic
and Standard policies issued on or after
August 1, 2003, May—3—1995- nust include
the Basic and Standard Health Benefit Pl ans
approved by Order 69745-03- CO signed by the
Director on July 25, 2003,

pursuant to Section 627.6699(12), F.S.,
which is incorporated herein by reference .

9. As specific authority for the proposed anendnment to the
Rule, O R cited Section 626.9611, Florida Statutes (2004), which
aut hori zes the Departnent of Financial Services or the Financial
Servi ces Comm ssion (“FSC’) to adopt rul es necessary or proper
to identify specific nmethods of conpetition or acts or practices
whi ch are prohibited by the Unfair Insurance Trade Practices
Act; Section 627.6699(13)(i), Florida Statutes (2004), which
provi des that the FSC may establish regul ations setting forth
additional standards to provide for the fair marketi ng and broad
availability of health benefit plans to small enployers in this
state; and Section 627.6699(16), Florida Statutes, which
addresses the applicability of other state laws to Florida snal

enpl oyer groups.

10



10. As the laws being inplenmented by the proposed
amendnent to the Rule, OR cited to Sections 626.9541(1)(b),
(g9)2., (x)3., and 627.6699(3)(9), (v), (5(a), (7), (12)(c),
(13)(b), Florida Statutes. The proposed anendnent to the Rule,
however, clearly also “inplenents, interprets, or prescribes law
or policy,”® as to Section 627.6675(11), Florida Statutes, and
woul d appear to require insurers offering Conversion Policies
under Section 627.6675 to offer the 2003 SHBP, rather than the
1995 SHBP, as the Conversion Policy option referred to in
Section 627.6675(11), Florida Statutes. Section 120.54(3)(a),
Florida Statutes, requires ORto make reference in its notice
of proposed rul emaking to the sections or subsections of the
Florida Statutes being inplenented. OR did not do so with
respect to Section 627.6675 or Subsection (11) thereof.

11. The FSC has not approved the proposed anendnment to the
rul e.

12. As Litow and others testified, a mandatory conversion
policy, sometines referred to as a guaranteed issue policy, nust
be issued to an individual (whether previously insured in a
smal | group market, or another group market) upon his request,
wi t hout consideration of his risk characteristics (w thout
underwiting). In contrast, an underwitten policy is an

i nsurance policy issued after the health status of the

11



i ndi vi dual applying for coverage is eval uated, and the insurance
conpany nmakes a deci sion whether to accept or reject the risk.

13. In the Small Enpl oyer G oup market, governed by
Section 627.6699, Florida Statutes, it is the enpl oyer who nakes
t he deci si on about whether or not to purchase the health
i nsurance policy at the quoted premumrate. By contrast, in
the Converted Policy market, it is the covered individual who
makes the deci si on about whether or not to purchase the health
i nsurance policy at the quoted premumrate.

14. The concept of anti-selection in health insurance is
that only those persons who would tend to benefit nost from
pur chasi ng an i nsurance product woul d have incentive to do so,
and others would not.

15. The credi ble and convincing testinony of Litow,
corroborated by the testinony of OR s own expert, Janes
Swenson, shows that the benefits under the 2003 SHBP are nore
expansi ve than the benefits offered under the 1995 SHBP. For
exanple, the lifetinme benefits under the 2003 SHBP is five
mllion dollars, as conpared to one mllion dollars under the
1995 SHBP. \here the 1995 SHBP had a benefit limtation of
$200, 000 for organ transplants, the 2003 SHBP has no linmtation
and al so covers several organ transplants, including |iver,

pancreas, and ki dney, not covered under the 1995 SHBP.

12



Addi tionally, the 2003 SHBP i ncludes a new benefit for al cohol
and substance abuse not avail able under the 1995 SHBP.

16. As established by expert actuarial testinony at the
final hearing, the actuarial inpact on the Conversion Policy
mar ket (See Section 627.6675) of utilizing the 2003 SHBP i nstead
of the 1995 SHBP would be to increase the expected average
clainms | osses experienced by insurers participating in the
Conversi on Policy narket.

17. Wile asserting the position that the 2003 SHBP woul d
apply to Converted Policies for all insurers required to issue
such policies under Section 627.6675(11), Florida Statutes, OR
has never reviewed or analyzed the actuarial inpact of the 2003
SHBP mandated by the Departnent for use in the Converted Policy
mar ket .

18. The 2003 SHBP i ncreases and/or adds benefits in the
area of organ transplants, lifetime coverage |linmts, energency
room and hospital, and al cohol and drug abuse treatnent. The
actuarial inpact of replacing the 1995 SHBP with the 2003 SHBP
in the Converted Policy market governed under Section 627.6675
is substantial. However, the m nutes of the 2002 Smal | Enpl oyer
Benefits Plan Conmittee neetings between June 6, 2002, and
Sept enber 27, 2002, in evidence in this proceeding, offers no

reference to analysis of this type.

13



19. Also in evidence as CGolden Rule Exhibit 7, the Florida
Smal | Enpl oyer Benefit Plan Conmttee Report of 2002, does not
refer to any data review or analysis of the inpact of changes in
the Converted Policy market. Nor is reference to data review or
anal ysis of the inpact of the Standard Health Benefit Pl an
changes in the Converted Policy market contained in the order
approving the small enployer standard and basic health benefit
pl ans, signed by Insurance Conm ssioner MCarty on July 25,

2003.

20. Frank Dino, OR s chief actuary and that agency’s
designated representative at this hearing, was an advisor to the
Florida Small Enpl oyer Benefit Plan Commttee. He testified
that he did not know whether actuary nenbers of the 2002
Committee ever anal yzed differences between the 1995 and 2003
SHBPs usi ng any sub-standard market data. He admtted, in his
opi nion as an actuary, that the use of substandard narket data,
as opposed to standard (underwitten) market data, would nmake a
difference in the anal ysis.

21. By previous deposition taken in these proceedi ngs,
Dino testified that he was unable to fornulate any actuaria
opi ni on on whet her Conversion Policies have a higher |evel of
anti -selection than small enployer carrier policies. He also
testified that he did not know whether an increase of lifetine

benefits from$1l mllion to $5 mllion would have a greater

14



actuarial effect in the Converted Policy market than the Small
Enpl oyer market.

22. Simlarly, Dino was w thout an opinion regarding the
difference in effect between the Snall Enpl oyer market and the
Converted Policy market regarding other changes fromthe 1995
SHBP to the 2003 SHBP. As previously noted, conpared to the
1995 SHBP, the 2003 SHBP el im nates the emergency room
deducti bl e, doubl es outpatient rehabilitation benefits, adds
al cohol and substance abuse benefits, adds benefits for
preventative care, and renpves caps on organ transpl ant
benefits. Dino testified that it was unlikely that anyone at
O R woul d have a higher |evel of information about any of these
topi cs than he.

23. Richard Robleto, the Deputy Insurance Conm ssioner,
asserted that he attended every neeting of the 2002 Fl orida
Smal | Enpl oyer Benefit Plan Cormittee. He was unable to recal
any di scussion by the 2002 Conm ttee about whether changes from
the 1995 SHBP to 2003 SHBP woul d have a different inpact on
Conversion Policies than on Small Enpl oyer policies.

24. den Volk, a consulting actuary, was a nenber of the
2002 Florida Small Enpl oyer Benefit Plan Commttee. He
performed a prem um pricing conparison between the 1995 SHBP and
t he 2003 SHBP, but neither his database nor his assunptions

i ncluded data fromthe Converted Policy market.
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25. An O R analysis of the actuarial inpact of the 2003
SHBP in the Converted Policy market, undertaken by D no
followi ng his deposition and before his hearing testinony on
March 30, 2005, uses data provided by Janes Swenson of Bl ue
Cross/Blue Shield of Florida, which confirns Litow s opinion
that a very small nunber of very high clainms, which would result
fromthe benefit increases fromthe 1995 SHBP to the 2003 SHBP
are extrenely detrinmental to the insurer issuing Converted
Policies. Swenson’s Blue Cross data shows the followng: 98.8
percent of clains averaged $10,000; only 1.2 percent of clains
were over $100,000; but that 1.2 percent of the clains resulted
in 22.3 percent of total the clains costs. Because the 2003
SHBP i ncreases the potential of high cost benefits, and results
in higher utilization of high cost nedical services, the result
is a very high trend increase in the whole insurance plan.

26. QAR and personnel have failed to take into account
medi cal cost trends fromthe date of the collected data to the
projected current date. The medical cost trend from 1988 to
2005 has averaged in excess of 10 percent per year. For high
cost clainms (such as organ transplantation clains), the average
annual increase is even higher, as much as 25 percent. At this
rate of trend, clains costs for high expense procedures wll

double in less than three years.
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27. \Wen clainms costs for Converted Policies exceed what
can be legally charged to the converted policyhol ders, that
excess nust be either absorbed by the carrier or passed on to
the individually underwitten group nenbers in the form of
i ncreased premuns. Those individually underwitten
pol i cyhol ders who are healthy, and can pass nedi cal underwiting
for new i nsurance coverage, wll do so to |lower their prem umns.
The result is that as the remaining insureds on average becone
less and less healthy as a result of this anti-selection
process; and as clains anong a carrier’s insureds beconme higher
as a percentage of the total number of insureds, clains costs
will tend inevitably to spiral still higher than rate increases
can cover. In these circunstances, the insurer, particularly a
small to nmediumsized insurer, can never collect enough prem um
to cover claimlosses.

28. Applying appropriate actuarial analysis to the
determ nation of the Inpact of the 1995 SHBP contrasted to the
2003 SHBP, in the Converted Policy nmarket, the evidence shows a
significant adverse actuarial inpact on Petitioner and simlarly
situated insurers of Converted Policies under Section 627.6675,
Fl ori da St at ut es.

29. Actuarial inpact is determ ned by conparing the cost
of one insurance scenario to another. One first analyzes a base

scenari o, then makes a change in the base scenario, and conpares
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t he expected cost of the base scenario to the expected cost of
t he changed scenari o.

30. Contrasting the base scenario (the 1995 SHBP) to the
changed scenario (the 2003 SHBP), a variety of actuarially
significant changes occur. The 2003 SHBP i ncreases benefits for
organ transplants, both in terns of types of transplants
covered, and the renoval of the dollar limt on coverage. The
1995 SHBP |limted coverage of organ transplants to $200, 000.

The 2003 SHBP provides unlimted coverage and additional types
of organ transplants not covered under the 1995 SHBP. These
addi tional transplant procedures are extrenely expensive,
ranging currently in price from $200,000 to nore than $400, 000.
Further, the 1995 SHBP limited lifetime benefits to $1 mllion--
the 2003 SHBP raises that Iimt five-fold.

31. Using actuarial standards and practices devel oped by
the Society of Actuaries, Litow opined, and it is found, that
the actuarial inpact of the changes fromthe 1995 SHBP to the
2003 SHBP in the Converted Policy market could reasonably result
in increased insurance clains costs of 40 percent or nore.

32. The likely increased utilization caused by using the
2003 SHBP in the Converted Policy market is obvious when
conparing the out-of -pocket expenses of soneone needing a
$350, 000 transpl ant under the 1995 SHBP, conpared to the 2003

SHBP. Assuming the transplant woul d have been covered at al
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under the 1995 SHBP, the patient’s out-of-pocket costs would
have been $150, 000. Under the 2003 SHBP, the out-of-pocket cost
is $10, 000. Wen out-of-pocket costs to the patient for the
sanme procedure drop so dramatically, utilization will increase.

33. Consequently, the challenged rule’'s proposal to
abandon the 1995 SHBP for use as a Converted Policy option and
to substitute the 2003 SHBP in its place arbitrarily and
capriciously exposes group carriers to unrecoverabl e busi ness
| osses from Converted Policies issued under Section
627.6675(11) .

34. O R s asserted position and evidence presented in
support of that position that conpliance with the Federal Health
| nsurance Portability and Accountability Act of 1996 (“H PAA"),
Pub. Law 104-191, requires that Sections 627.6675(11) and
627.6699(12), Florida Statutes, be read as requiring that the
nost current standard plan (policy form) devel oped for use in
the Smal |l Enpl oyer Group market under Section 627.6699(12)
(presently, the 2003 SHBP), be the avail abl e Conversion Policy
option under Section 627.6675(11), is not credited. Such an
interpretation of the pertinent statutes in that nanner, as a
condition of Florida s maintaining an acceptable “State
Alternative Mechanisni (“SAM) to H PAA s guarant eed

availability requirenents in the individual market, is
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unpersuasive in view of the nore credible testinony at hearing
from Robert Roth, an expert w tness regardi ng H PAA
requi renents.

35. Roth’s testinony establishes that H PAA did not
require Florida (or any state) to adopt a SAM Wen the State
of Florida elected to adopt a SAM nothing in H PAA required the
SAM to include the offering of conversion plans as an el enent of
the SAM The vast majority of states with a SAM do not require
the offering of conversion plans to satisfy H PAA's guarant eed
avai lability requirements. Florida s SAM woul d not violate
H PAA, even if neither of the Small Enpl oyer G oup standard
pl ans (the “1995 SHBP" or the “2003 SHBP’) were offered as a
Conversion Policy.

36. The provisions of 45 CFR Section 148. 128
(a)(1)(iii)(A), allows Florida’s SAMto offer conprehensive
coverage offered in the individual market. Availability of such
coverage pursuant to Section 627.6675(10), Florida Statutes,
allows Florida’s SAMto neet those requirenments wthout regard
to the SHBPs. HI PAA allows Florida the flexibility to adopt a
SAM that conplies with either 45 CFR Section 148. 128
(a)(1)(iii)(A) or 45 CFR Section 148.128 (a)(1)(iii)(B). 1In
order for a SAMto be in conpliance with H PAA there is no
requi renent that HI PAA eligible individuals be offered policies

under both sub-paragraphs (A) and (B) of that regul ation.
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37. Even if Florida repeal ed Section 627.6675(11), Florida
Statutes, altogether, such action would have no effect on
Fl orida’ s SAM under HI PAA.

38. There is no evidence in the record that O R referred
to HHPAA in any of its notices or deliberations concerning
devel opnment of the 2003 SHBP or the rule being challenged in
t hese proceedi ngs.

39. The activities of the 2002 Benefits Committee
constituted free-formagency action, and offered no point of
entry concerni ng whet her the 2003 SHBP coul d or should be a
requi red Converted Policy form

40. O Rs Oder 69745-03-CO provided no pre-final order
poi nt of entry under Chapter 120, Florida Statutes.

41. The proposed rule is arbitrary and capri ci ous.

CONCLUSI ONS OF LAW

42. The Division of Admnistrative Hearings has
jurisdiction over the parties and this proceedi ng.

43. Section 120.56(1)(a), Florida Statutes, provides that
any person substantially affected by a rule or a proposed rule
may seek an administrative determnation of the invalidity of
the rule on the ground that the rule is an invalid exercise of
del egated | egislative authority.

44. Colden Rule is licensed to transact life and health

i nsurance, including group and individual insurance, and it
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i ssues conversion policies to covered persons who are
termnating fromtheir group health insurance policies, under
Section 627.6675, Florida Statutes. Golden Rule is
substantially affected by the proposed rule.

45. (A R s proposed anendnent to Rule 690 149. 041, which
purports to strike the incorporated reference in the existing
rule to the 1995 SHBP and substitute the 2003 SHBP in its place,
will substantially affect CGolden Rule.

46. Colden Rule has standing to chall enge the proposed

rule. E.g. Otiz v. Departnment of Health, Board of Mdicine,

882 So. 2d 402 (Fla. 4th DCA 2004); Cole Vision Corporation v.

Departnent of Business and Professional Regul ati on, Board of

Optonetry, 688 So. 2d 404 (Fla. 1st DCA 1997); Ward v. Board of

Trustees of the Internal |nprovenent Trust Fund, 651 So. 2d 1236

(Fla. 4th DCA 1995); Florida Dep't of Prof. Reg. v. Florida

Dental Hygienist Ass’'n., 612 So. 2d 646 (Fla. 1st DCA 1993).

47. Consideration of the validity of OR s proposed
anmendnent to the Rul e nust necessarily commence with Section
120.52(8), Florida Statutes. Section 120.52(8), Florida
Statutes, states, in relevant part, as follows:

(8) "Invalid exercise of del egated

| egi slative authority” nmeans action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid
exerci se of delegated |egislative authority
if any one of the foll ow ng applies:
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(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;
(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)1l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(3)(a)1l.;

* * %

(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by
| ogic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational;

48. (O R s proposed rul e amendnent viol ates Section
120.52(8)(a), because O R failed to follow the rul emaki ng
procedures or requirenents set forth in Section 120.54(3)(a)l.,
Fl orida Statutes, which provides as foll ows:

Prior to the adoption, anmendnent, or repeal
of any rule other than an energency rule, an
agency, upon approval of the agency head,
shall give notice of its intended action,
setting forth a short, plain explanation of
t he purpose and effect of the proposed
action; the full text of the proposed rule
or amendnent and a summary thereof; a
reference to the specific rul emaking
authority pursuant to which the rule is
adopted; and a reference to the section or
subsection of the Florida Statutes or the
Laws of Fl orida being inpl enment ed,
interpreted, or nmade specific. (enphasis
suppl i ed)

49. Adoption of the rule anendnment in the form proposed

woul d require the offering of the 2003 SHBP as a Conversion
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Pol icy option under Section 627.6675(11), Florida Statutes, in
lieu of the 1995 SHBP. QO R s notices regardi ng the proposed
rul e anendnent were silent in this regard, and did not |ist
Section 627.6675 anong the sections of laws to be inplenmented by
t he proposed rul e, even though, as proposed, the rul e anendnent
woul d i npl enent, interpret or prescribe policy in relation to
Section 627.6675(11).

50. As rulemaking authority, ORTfirst cites to Section
626. 9611, Florida Statutes, which provides that the FSC may, in
accordance with Chapter 120, adopt reasonable rules as are
necessary or proper to identify specific nethods of conpetition
or acts or practices which are prohibited by Sections 626. 9541
or 626.9551, Florida Statutes. The proposed rul e amendnent does
not purport to identify any nethods of conpetition or acts or
practices prohibited by the referenced sections. Thus, the
proposed rul e amendrment exceeds the rul enaking authority granted
to OR under Section 626.9611

51. None of the rulenmaking authorities cited in the
proposed rul e amendnment grant OR the authority to require
conpani es that participate in the expense-incurred, group
hospital, surgical or major medical expense market to offer the
2003 SHBP as a Converted Policy. An agency’s authority to adopt
an admnistrative rule nust be based on an explicit power or

duty identified in the enabling statute; otherwse, the rule is

24



not a valid exercise of delegated |egislative authority.

Sout hwest Fl ori da Water Managenent District v. Save the Manatee

Cub, Inc., 773 So. 2d 594, 599 (Fla. 1st DCA 2000).

52. O R has the authority to carry out prelimnary
rul emaki ng activities under Sections 120.536-120.565, Florida
Statutes, on behalf of the FSC. The O R s delegated authority
does not, however, include final rule-adoption authority, which
is maintained by the FSC. § 20.121, Fla. Stat.

53. The proposed rul e anendnent viol ates Section
120.52(8)(e) because it is arbitrary and capricious. An
“arbitrary” decision is one not supported by facts or logic, or
is despotic. A “capricious” decision is one taken irrationally,

or without thought or reason. Board of Cinical Laboratory

Per sonnel v. Florida Associ ati on of Bl ood Banks, 721 So. 2d 317,

318 (Fla. 1st DCA 1998). Under any of the standards provi ded by
the cited case, the proposed anended rule is arbitrary and
capricious. There is no evidence in the rul emaking record for

t he proposed anmended rul e that inposing the 2003 SHBP as a
Converted Policy formis supported by logic, facts, or reason.
Mor eover, the evidence shows that O R did not consider the
actuarial inpact of substituting the 2003 SHBP for the 1995
SHBP, as a required Conversion Policy option, even though the

actuarial inmpact of doing so is substantial. The proposed
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anended rule is therefore arbitrary and capricious, as a matter
of fact and | aw.

54. The proposed rul e anmendnent woul d i npair preexisting
group policies, and preexisting master group policies, such as
Golden Rule’s. Fromthe evidence, it appears likely that the
Legislature had in mnd the then-existing Small Enpl oyer G oup
Heal th Benefit Plan (the 1995 SHBP) when it adopted Section
627.6675(11), Florida Statutes, in 1997, which provided that

“the standard health benefit plan, as established pursuant to s.

627.6699(12)” (enphasis added) was to be offered as a Conversion
Pol i cy option.

55. The word "established" has a definite neaning in the
| aw and in common usage. "To establish is to nake stable or
firm to fix in permanence and regularity, to settle or secure
on a firmbasis, to settle firmy or to fix unalterably.” Wlls

Lanont Corp. v. Bow es, 149 F.2d 364, 366 (Energ. C. App.

1945). Simlarly, Whbster's 3rd International Dictionary, p.

778 (G &C. Merriam Co. 1976) defines "establish" as: "to make
firmor stable; to settle; to bring into existence, create, or
make permanent."

56. “Establish” is distinguished in neaning from words
such as “prescribe”--an alternative choice of wording the
Legi sl ature has chosen in other portions of the Insurance Code,

including in Section 627.6699, the statute which Subsection
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627.6675 (11) explicitly cross-references.® In contrast to
“establish,” “prescribe” neans “to lay down authoritatively as

a guide.” Black’s Law Dictionary, p. 1183 (6th Ed., Wst 1990)

(emphasis added).” It is thus reasonable to conclude that, if
the Legislature intended in Subsection 627.6675(11) nerely to
“lay down a guide” or a “direction or rule of action” that
future changes to the Standard Health Benefit Pl an made under
Subsection 627.6699(12) were to then beconme a Conversion Policy
formthat nust be offered under Subsection 627.6675(11), the
Legi sl ature woul d have chosen the phrase “as prescribed pursuant
to s. 627.6699(12),” or sone simlar phrase connoting a
| egislative intention to direct change over tine. Instead, the
Legi sl ature chose the phase “as established pursuant to s.
627.6699(12),” which connotes a fixed or pernanent object—-the
t hen-existing, precisely defined benefit levels in the 1995
SHBP.

57. Wien the Legislature uses ternms having distinct
nmeani ngs, particularly in tw statutes that are expressly cross-

referenced and which are therefore to be read in pari nateria,

the well-established rule of statutory construction is that the
Legislature is presuned to have intended differing neanings in

sel ecting the | anguage enacted. See, e.g., State v. Cyphers,

873 So. 2d 471 (Fla. 2nd DCA 2004); State v. Bradford, 787 So.

2d 811 (Fla. 2001).
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58. (AR asserts that Subsections 627.6675(11) and
627.6699(12) should be read to nean that any benefit plan change
made under Subsection 627.6699(12) for use in the Small Enpl oyer
Group market automatically, by force of |aw, becones the
Converted Policy formthereafter to be required under Subsection
627.6675(11). This is the entire underpinning for AR s
argunent--that the proposed rule only inplenents Section
627.6699. OR asserts that its interpretation should be given

def er ence.
59. The deference, however, comonly granted an agency's

interpretation is not absolute. The agency’s interpretation

must be, for instance, a perm ssible one. Departnent of Natural

Resources v. Wngfield Dev. Co., 581 So. 2d 193 (Fla. 1st DCA

1991) See also Secret Caks Owner's Ass’'n, Inc. v. Departnent of

Environnental Protection, 704 So. 2d 702, (Fla. 5th DCA 1998).

When an agency's construction amounts to an unreasonabl e

interpretation, it cannot stand. Wodley v. Departnent of

Health & Rehabilitative Servs., 505 So. 2d 676, 678 (Fla. 1987).

In addition, the agency’s interpretation should be neasured

agai nst established rules of statutory construction.
60. In this regard, it nust be observed that a reasonable
construction of statutes under review that avoids constitutional

i ssues and preserves the constitutionality of the statutes in

question shoul d be chosen whenever possible. E.g., Wber v.
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State, 649 So. 2d 253, (Fla. 2nd DCA 1994); Rinzler v. Carson,

262 So. 2d 661 (Fla. 1972).

61. OR s interpretation of Sections 627.6675 and
627. 6699, necessarily inherent in the proposed rule, is not
entitled to deference. It is at odds with the commonly
under st ood neani ng of the key statutory | anguage in Subsection
627.6677(11). It raises the specter of serious constitutional
defects, rather than avoiding them and constitutes the
i mpai rment of pre-existing contract rights and breach of the
separation of powers requirenent of Article Il, section 3, of

the Florida Constitution.?

62. Insurers operating under Subsection 627.6675(11)
bargained for a level of benefits to be offered under Conversion
Policies no greater than the benefits afforded to converters
under the 1995 SHBP, and, as discussed above, the 1997 | aw
creating Subsection 627.6675(11) is fairly read to require no
nore than that |evel of benefits as a Conversion Policy option.
The evidence plainly shows that the actuarial cost of replacing
the 1995 SHBP | evel of benefits with the benefits of the 2003
SHBP as a Conversion Policy formis substantial, that insurers
will not be able to recoup those additional costs from
converters, and will likely not be able to pass those costs on
in the formof increased premuns to the underwitten market.

| nsurers therefore would suffer unrecoupable |osses in the
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Conversion Policy market by virtue of the proposed rule, |osses
they did not bargain to undertake when issuing group policies
governed by Section 627.6675, when they issued group contracts.
63. Article |, section 10, of the Florida Constitution
provides that "[nJo . . . law inpairing the obligation of
contracts shall be passed.” That provision is to be rigorously

applied. See, e.g., Yanmha Parts Distributors, Inc. v. Ehrnman

316 So. 2d 557, 559 (Fla. 1975) ("Virtually no degree of
contract inpairnent has been tolerated in this state.");

Departnent of Transportation v. Chadbourne, 382 So. 2d 293, 297

(Fla. 1980) ("This Court has generally prohibited all forns of

contract inpairnment."); Ponponio v. Caridge of Ponpano

Condominium Inc., 378 So. 2d 774, 780 (Fla. 1979)(recogni zi ng

that the Yanmha standard conpels | ess tol erance of contract
i mpai rment than woul d be acceptabl e under traditional federal
contract clause anal ysis).

64. The courts have repeatedly recogni zed that the
application of changed laws to insurance contracts entered into
before the effective date of such change constitutes an

i mperm ssible inpairnent of contracts. See, e.g., Smith v.

Departnment of Insurance, 507 So. 2d 1080 (Fla. 1987) (provision

of insurance and tort reformstatute that required a speci al
credit or prem umrebate was unconstitutional because it changed

the agreed-to prem uns of policies witten before the statute's
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effective date); Fireman's Fund Ins. Co. v. Pohl man, 485 So. 2d

418 (Fla. 1986) (retrospective application of statute permtting

stacking of uninsured notorist coverage); State Farm Mut. Auto.

Ins. Co. v. Gant, 478 So. 2d 25 (Fla. 1985)(retrospective

application of statute permtting stacking of uninsured notori st

coverage); Dewberry v. Auto-Omners Insurance Co., 363 So. 2d

1077, 1079-80 (Fla. 1978)(retrospective application of statute
prohi biting stacking of uninsured notorist coverage);

Metropolitan Property and Liability Insurance Co. v. Gay, 446

So. 2d 216, 218 (Fla. 5th DCA 1984)(retrospective application of
statute renoving antistacking provisions of earlier uninsured

notorist legislation); Lunmbernens Mut. Cas. Co. v. Ceballos, 440

So. 2d 612, 613 (Fla. 3d DCA 1983)(retroactive application of
statute regarding insurer's liability for PIP benefits an
unconstitutional inpairnent of contracts).

65. The proposed rule, inplicitly construing Sections
627.6675 and 627.6699 as it does, and in a manner that would
i npose unrecoupabl e | osses on insurers in the Conversion Policy
mar ket- -l osses that insurers did not bargain to undertake when
i ssuing group policies--wuld create a substantial risk of
i mpai rment of contracts.

66. Moreover, Sections 627.6675 and 627. 6699 shoul d not be
interpreted in a manner that creates a substantial risk of

runni ng afoul of the non-del egation clause in Article I1,
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section 3, of the Florida Constitution. That constitutional
article requires that the | egislature not del egate open-ended
authority to OR, or to a commttee appointed by AR, to

prescri be what the |aw shall be. B.H v. State, 645 So. 2d 987

(Fla. 1994.) It prohibits the Legislature, and any other branch
of government, fromengrafting future undelimted decisions of
non-| egi sl ati ve bodies into the governing |aw of the state. E.g

State v. Welch 279 So. 2d 11, 14 (Fla. 1973). The only

exception to this uniformprohibition is that the Legislature
may di rect an executive agency to use a precise, well-defined
m ni sterial nethod, such as the consuner price index, to

ascertain a future value. Eastern Air Lines, Inc. v. Departnent

of Revenue, 455 So. 2d 311 (Fla. 1984).

67. O R mMmy not lawmfully interpret the in pari nateria

provi sions of Sections 627.6675 and 627.6699 as all ow ng
adoption of an undelineated future Standard Health Benefit Pl an,
to be arrived at without legislative delimtation as to its
terms and limts, as a required Conversion Policy form under
Subsection 627.6675(11). That is the result, however, of the
rule anmendnent as O R proposes it.

68. Nothing in H PAA required Florida, in adopting a state
al ternative nechanism (“SAM) to neet H PAA guar ant eed

avail ability requirenments in the individual market to:
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a. Anmend Section 627.6675, Florida Statutes, to add
Subsection (11) in 1997 to receive certification of a SAM or

b. Ensure that one of the conversion plans offered to
Hl PAA-eligible individuals be the sane as a standard pl an
offered in the Small Enpl oyer G oup narket.

69. Nothing in H PAA or H PAA' s inplenmenting regul ations
mandat ed that O R adopt the 2003 SHBP by rul e or otherw se.

70. QO R s reliance upon H PAA in support of the chall enged
rule in this case is not persuasive. The proposed rule has the
effect by its structure and ternms of requiring the use of the
2003 SHBP as a Converted Policy form Golden Rule has the right
under Chapter 120 to chall enge the proposed rule in this
proceeding. O R represented in conpani on Case No. 04-3634RU
that the proposed rule was being adopted to address the policy
position of OR assailed by Golden Rule in that case. ol den
Rul e does not assail the devel opnent or ternms of the 2003 SHBP
for use as a policy formin the Small Enployer G oup market.

Gol den Rul e instead chall enges the structure and ternms of the

i nstant proposed rule, which, as proposed by OR would

i npl emrent the relevant Florida Statutes to require that the 2003
SHBP be offered as a Converted Policy option to individuals

| osing group health insurance coverage. Accordingly, OR's

March 29, 2005 Mbtion to Dismiss is denied.
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71. For the foregoing reasons, Gol den Rul e established,
and ORfailed to refute, that the proposed anendnent to Florida
Adm ni strative Code Rule 690 149. 041, constitutes an invalid
exerci se of del egated |egislative authority.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is ORDERED that the proposed anendnent to Florida
Adm ni strative Code Rule 690 149. 041, constitutes an invalid
exerci se of delegated |legislative authority wthin the nmeaning
of Subsection 120.52(8), Florida Statutes.

DONE AND ORDERED this 8th day of June, 2005, in

Tal | ahassee, Leon County, Flori da.

=

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Heari ngs
this 8th day of June, 2005.
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ENDNOTES
" Golden Rule's certificate of authority allows it to transact
in the small group enployer health line of insurance in Florida,
shoul d Golden Rule elect to do so. T. 479; P.1; P. 2 (p. 57,
lines 15-22); T. 61-62.
2/ Al though Golden Rule's group policies covering Florida
residents were issued in other states [P.2 (portions of the
deposition of WlliamWIIlianms); P3, P.4], Section 627.6515
(2)(c), Florida Statutes, requires that these plans conply with
Section 627. 6675, Florida Statutes.

3 Rule 4-149.041 provided in pertinent part as follows:

(g) New and renewal policies for the Basic and
Standard policies issued on or after May 1, 1995, nust
i nclude the 1995 Basic and Standard Heal th Benefit
Pl ans (1-95) pursuant to section 627.6699(12), Florida
Statutes, which is incorporated herein by reference
and can be obtained fromthe Bureau of Life and Health
Forms and Rates.
4 “To establish is to make stable or firm to fix in permanence
and regularity, to settle or secure on a firmbasis, to settle
firmy or to fix unalterably.” WIlIls Lanont Corp. v. Bow es,
149 F.2d 364,366 (Enmerg. Ct. App. 1945) (enphasis added). See
also Webster's 3rd International Dictionary, p. 778 (G &C.
Merriam Co. 1976).

5 § 120.52(15)(a), Fla. Stat.

o/ E.g. 8 627.6699 (5)(d), Fla. Stat. (“A small enployer carrier
must file with the office, in a format and manner prescribed by
the conmmttee, a standard health care plan”); 8§ 627.351, Fla.
Stat. (“requirenents prescribed by the Departnent of H ghway
Safety and Motor Vehicles”); 8§ 627.192, Fla. Stat. ("as
prescribed by |aw or rating organi zati on procedures”).

" Similarly, the Merriam Wbster On-Line Dictionary defines
“prescribe” as “ to lay down as a guide, direction, or rule of
action. ”
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8 The Division is to consider constitutional infirmties that

would result froma proposed rule in a challenge to a proposed
rule. Departnent of Env. Reg. v. Leon County, 344 So.2d 297,
298 (Fla. 1st DCA 1977). By elimnating the 1995 SHBP entirely,
rather than preserving its use for Conversion Policies while
adopting the 2003 SHBP for use in the Small Enpl oyer G oup

mar ket governed by Section 627.6699, the proposed rule results
in serious constitutional questions which nust be consi dered in
t hi s proceeding.
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THE NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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